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TRANSFER OF ASSETS/RESOURCES 

The agency provides for the denial of eligibility by reason of 
disposal of asset/resources for less than fair market value. 

OBRA 1993 I. EffectiveOctober 1 ,  1993 

A.RestrictedEligibility 

Effective with services provided October 1,  1993, 
through December 31, 1994 except for interspousal 
transfers), a period of restricted eligibility will be 
imposed on an institutionalized individual or an 
individual who seeks to participate in services provided 
under a Home and Community-Based Waiver who 
transferred assets on or after August 1 1 ,  1993, for less 
than fair market value during the thirty-six (36) month 
look-back period [or, in the case of payments from 
certain trustsor portions of a trust established on or 
after August 11,  1993that are treated as assets 
disposed of by the individual during the sixty (60) 
month look-back period]. 

For institutionalized individuals the 36 (or 60, as 
applicable) month period is the period immediately 
before the date the individual became institutionalized, 
if entitled to medicaid on that date; or during or after 
the 36 (or 60, as applicable) month look-back period 
immediately before application, if not Medicaid eligible 
at the beginning of institutionalization. 

For purposes of this section, the services described 
herein with respect to an institutionalized individual 
are: 
1. Nursingfacilityservices; 
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2. 	 A levelofcare in anyinstitutionequivalenttothat 
of nursing facility services; and 

3. 	 Home or community-basedservicesfurnished 
under a waiver granted to the Bureau for provision 
of these services as an alternative to 
institutionalization. 

B. Procedures 

1. 

A 2. 

The Bureau uses a procedurewhichprovidesfor a 
period of restricted eligibility for a number of 
months which shall be equal to the total cumulative 
uncompensated value of all assets transferred by 
the individual (or individual's spouse) on or after 
the look-back date specified in A above divided by 
the State's average monthly cost of nursing facility 
servicesto a private-pay patient. In figuring 
periods of ineligibility, only f u l l  months will be 
counted. If the calculation results in a partial 
month, the days will be rounded down to the end 
of the preceding month. The period of restricted 
eligibility begins with the month in which the 
resourcesweretransferred.Theindividual 
remains eligible for all Medicaid services except 
nursing facility services, equivalent services in a 
medical institution, and home and community­
based services. 

Penaltyperiodsanctions for multiple or 
incremental transfers shall be cumulative and 
follow consecutively, rather than concurrently. 
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3. 	 Assetsheld in common with anotherperson or 
persons in a joint tenancy, tenancy in common, or 
similar arrangement shallbe considered transferred 
by the individual when any action is taken, either 
by the individual or by any other person, that 
reduces or eliminates the individual's ownershipor 
control. 

C. Additionalprocedures with regardtotrusts: 

1. 

2. 

Forpurposes ofdetermininganindividual's 
eligibility for Medicaid, the following additional 
rules shall apply to trusts established on or after 
August 11, 1993. An individualshallbe 
considered to have established a trust if assets of 
the individual were used to form all or part of the 
corpus of the trust and if any of the following 
individuals established such trust(s): 

a. individual,The 

b. Theindividual'sspouse, 

c. 	 A person,includingacourt or administrative 
body, with legal authority to act in place of or 
on behalf of the individual or the individual's 
spouse, or 

d. 	 aperson,includinganycourt or administrative 
body, acting at the direction or upon the 
request of the individual or the individual's 
spouse. 

Ruleswill be appliedwithoutregardto: 
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3. 

a.Thepurposes for which a trustisestablished, 

b. 	 whetherthetrusteeshave or exerciseany 
discretion under the trust, 

c. 	 anyrestrictionson when or whether 
distributions may be made from the trust, or 

d. 	 any restrictions ontheuseof distributions 
from the trust. 

In the case ofanirrevocabletrust: 

a. 	 if there are any circumstances under which 
payment from the trust could be made to or 
for the benefit of the individual, the portion of 
the corpus from which, or the income on the 
corpus from which, payment to the individual 
could be made shall be considered as an 
available resource to the individual, and 
payments from that portion of the corpus or 
income: 1) to or for the benefit of the 
individual, shall be considered income of the 
individual, and 2) for any other purpose, shall 
be considered a transfer of assets by the 
individual subject to penalties under this 
section of the State Plan. 

b. 	 any portion of the trust from which no 
payment could be made to the individual 
under any circumstances shall be considered 
as of the date of establishment of the trust to 
be disposed assets and subject to transfer of 
assets sanctions. 
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The above procedures with regard to trusts do 
not apply to trusts which provide that upon the 
death of such individual the State will receive 
all amounts remaining in the trust up to an 
amount equal to the total medical assistance 
paid by Medicaid on behalf of the individual. 

D. Exceptions to the Application of Transfer of Assets 
Provisions: 

1. 	 Theassettransferredwas a home,andtitletothe 
home was transferred to: 

a. 

b. 

c. 

thespouse or thechild of theinstitutionalized 
individual who is under %e 21 or who is 
blind or permanently and totally disabled; 

a son or daughter of the institutionalized 
individual who was residing in the home for at 
least two years immediately before the 
applicant was admitted to the medical 
institution or nursing facility or waiver 
program, and who provided care which 
enabled the institutionalized individual to 
remain at home during that period; or 

a siblingofaninstitutionalizedindividual who 
has an equity interest in the home and who 
was residing in the home for at least one year 
immediately before the applicant was admitted 
to the medical institution, nursing facility, or 
waiver program. 
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2. 

3. 

4. 

5.  

The assets were transferred to the spouse (or to 
another for the sole benefit of the spouse) or to the 
individual's child or to a trust established solely 
for the benefit of the child who is blind or 
permanently and totally disabled. 

The assets were transferred from the individual's 
spouse to another for the sole benefit of the 
individual's spouse. 

The individual makes a satisfactory showing to the 
State (in accordance with regulations promulgated 
by the Secretary) that: 

a. 	 he or sheintendedtodisposeoftheassets 
either at fair market value or for other 
valuable consideration, or 

b. 	 thattheassetsweretransferredexclusivelyfor 
a purpose other than to qualify for medical 
assistance, or 

c. 	 allassetstransferredforlessthanfairmarket 
value have been returned to the individual. 

An institutionalized spouse who (or whose spouse) 
transferred assets for less than fair market value 
shall not be found to be ineligible for nursing 
facility services, for a level of care in a medical 
institution equivalent to that of nursing facility 
services, or for home and community-based 
services where the State (in accordance with 
standards specified bythe Secretary) determines 
that denial of eligibility would work an undue 
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hardship on the basis of criteria established by the 
Secretary under the provision of Section 1917 
(c)(2)(D) of the Social Security Act.II. 

II. Effective July 1, 1988Section 303(b) 
P.L.100-360 

Section 608(d) 
(16)B(i)
P.L. 100-485 

A. 

B. 

RestrictedEligibility 

Effective for dates of service from July 1, 1988, to 
October 1, 1993 (except for interspousal transfers), a 
period of restricted eligibility will be imposed on an 
institutionalized individual or an individual who seeks to 
participate in services provided under a Home and 
Community-Based Waiver who transferred resources 
before August 1 1, 1993, for less than fair market value, 
during or after the thirty (30) month period immediately 
before the date the individual became institutionalized, 
if entitled to Medicaid on that date; or during or after 
the thirty (30) month period immediately before 
application, if not Medicaid eligible at the beginning of 
institutionalization. 

Procedure 

The Bureau uses a procedure which provides for a 
period of restricted eligibility that will be the lesser of 
thirty (30) months or a number of months determined 
by dividing the total uncompensated value of the 
transferred resource by the State's average cost of 
nursing facility services to a private-pay patient. In 
figuring period of ineligibility, only full months will be 
counted. If the calculation results in a partial month, 
the days will be rounded down to the end of the 
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C. 

preceding month. Theperiod of restricted eligibility 
begins with the month in which the resources were 
transferred. The individual remains eligible for all 
Medicaid services except nursing facility services, 
equivalent services in a medical institution, and home 
and community-based services. 

Exceptions to the application of Transfer ofResources 
Provisions: 

1.Theresourcetransferredwas a home,andtitleto 
the home was transferred to: 

a. 

b. 

c. 

thespouse or thechild of theinstitutionalized 
individual who is under age 21 or who is 
blind or permanently and totally disabled; 

a son or daughter oftheinstitutionalized 
individual who resided in the home for at least 
two years immediately before the applicant 
was admitted to the medical institution or 
nursing facility or waiver program,and who 
provided care which enabled the 
institutionalized individual to remain at home 
during that period; or 

a siblingofaninstitutionalizedindividualwho 
has an equity interest in the home and who 
resided in the home for at least one year 
immediately before the applicant was admitted 
to the medical institution,nursing facility, or 
waiver program; 
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2. 

3. 

Theresourcesweretransferredtothespouse (or to 
another for the sole benefit of the spouse) or to the 
individual’s child who is blind or permanently and 
totally disabled; 

Theindividualmakes a satisfactoryshowingthat 
he or she intended to dispose of the resources 
either at fair market value or for other valuable 
consideration, or that the resources were 
transferred exclusively for a purpose other than to 
qualify for medical assistance; 

4. Theresourcesweretransferredtothespouse or to 

5 .  

c: 2 8 1% 

TN# 

another for the sole benefit of the spouse, if the 
individual’s spouse does not transfer these 
resources to another person for less than fair 
market value; or 

An institutionalized spouse who (or whose spouse) 
transferred resources for less than fair market 
value shall not be found to be ineligible for 
nursing facility services, for a level of care in a 
medical institution equivalent to that of nursing 
facility services, or for home and community-based 
services where the State determines that denial of 
eligibility would work an undue hardship, under 
the provision of Section 1917(c)(2)(D) of the 
Social Security Act. 

Effective Date OCJ - f 1993 


